
This Agreement made this       th day of                         , 20     ;              Jane C. Demaray 
               MEDIATOR/ARBITRATOR  
B E T W E E N: 

CCCC 
 
 

-  and  - 
 
 

DDDD 
                
 
 MEDIATION-ARBITRATION AGREEMENT (the “Agreement”)   

 
PART I:    MEDIATION-ARBITRATION 
 
1.   Agreement to go to Mediation-Arbitration: 
 
By this Agreement, CCCC and DDDD (“the Parties”) agree to resolve the issues between them 
through mediation-arbitration, such process to be conducted, first, through mediation, and, 
failing settlement at mediation, by arbitration.  The process thus agreed upon by the Parties is 
referred to hereafter as the “Med-Arb process”. 
 
2.   Waiver of Rights to Litigate in Court:  
 
 (a) Subject only to their rights under the Ontario Arbitration Act, 1991 (the “Act”), the 
 Parties hereby waive any right to litigate or further litigate the issues listed in paragraph 4, 
 below, pursuant to any statute or law, in any court; 
 
 (b) Nothing in this Agreement impairs any enforcement rights that a Party may have 
 through the courts or otherwise. 
 
3.   Appointment: 
 
The Parties hereby appoint Jane C. Demaray to serve as Mediator in the mediation phase of their 
Med-Arb process, and, if the case goes on to arbitration, to serve as Arbitrator.  Jane C. Demaray 
is variously referred to in this Agreement as “Ms. Demaray”, the “Mediator”, the “Arbitrator” 
and the “Mediator/Arbitrator”. 
 
4.   Matters for disposition pursuant to this Agreement: 
 
The Parties agree that the following are the subjects they submit for resolution pursuant to this 
Agreement, namely: 
 
 (a)               ALL	  OF	  THE	  ISSUES	  FOR	  MEDIATION	  &	  ARBITRATION	   
 (b)        	   MUST	  BE	  SPECIFIED	  IN	  THE	  AGREEMENT 
 (c) 
 ……………………………. ;  and 
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 (  ) all claims for interest and costs relating to those matters.   
 
5.   Confidentiality: 
 
 (a) The Parties agree that they will keep and treat as confidential all of the following: 
 
  (i) communications;  
  (ii) meetings; 
  (iii) information disclosed at every stage of the Med-Arb process; 
  (iv) documents disclosed or produced at every stage of the Med-Arb process;  
  (v) evidence, both Party & non-party, disclosed at every stage of the Med-Arb 
   process; and 
  (vi) if the case goes to the arbitration phase of the Med-Arb process,  

A. all aspects of the Arbitration hearing itself, and  
B. all directions, Orders, Awards and Supplementary Awards of the 

Arbitrator;  
   all of which are referred to together as “the Confidential Information”; 
 
 except for disclosure to a professional advisor such as a lawyer or accountant, or to an insurer 
 or an auditor, and then only to the extent necessary to obtain advice or to meet obligations for 
 provision of pertinent information to such a Party; 
 
 (b) The Parties agree that they shall use the Confidential Information solely for the 
 purposes of Med-Arb under this Agreement, and that they shall not use or allow it, or any 
 part of it, to be used for any other purpose, unless the Parties agree otherwise in writing, or 
 are required to do so by law;   
 
 (c) The Mediator will not voluntarily disclose anything said or done at the mediation, or 
 any materials submitted to her, to anyone who is not a party to the mediation.  However, the 
 Mediator may make limited disclosure --  
 

 (i) to any person designated or retained by any Party such as a professional  
  advisor, as deemed appropriate or necessary by the Mediator; 
 (ii) for research or educational purposes, on an anonymous basis;  
 (iii) where ordered to do so by a judicial authority; and 
 (iv) where the information suggests to her an actual or potential threat to human 
  life or safety. 

 
6.   Communications:     
 
 (a)   the Parties acknowledge that ex parte communications with Ms. Demaray should be 
 limited to minor administrative matters, only.  It is agreed that telephone communications 
 with Ms. Demaray that are of any substances shall be scheduled and conducted as 
 conference calls in which both Parties are represented;   
 
 (b)   all written communications transmitted by either Party to Ms. Demaray are to be 
 copied to the other Party; 
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 (c)    Ms. Demaray may deliver notices, directions and awards, and convene with the 
 Parties and generally conduct all other communications with them by ordinary mail, 
 delivery or e-mail;  
 
 (d)   the Parties may communicate with the Ms. Demaray by ordinary mail, delivery or 
 e-mail – she does not have fax. 
 
PART II:  MEDIATION   
 
7.   Appointment of Mediator:    
 
The Parties appoint Ms. Demaray as Mediator to conduct the mediation phase of the Med-Arb 
process between them in respect of the issues listed in paragraph 4, above. 
 
8.   Terms of Mediation:  
 
“Terms of Mediation” (“Terms”) relating to the mediation phase of this Med-Arb process are 
appended to this Agreement as Schedule “A”. The Parties acknowledge that they have read and 
understand the Terms, and agree that the Terms govern the mediation between them. 
 

[NB:	  	  THE	  “TERMS	  OF	  MEDIATION”	  REFERRED	  TO	  ARE	  THOSE	  SET	  OUT	  	  
UNDER	  THAT	  HEADING	  IN	  THE	  “MEDIATION	  IN	  CIVIL	  &	  COMMERCIAL	  CASES”	  

SECTION	  OF	  THIS	  SITE,	  ACCESSIBLE	  FROM	  THE	  HOME	  PAGE]	  
	  
9.   The Mediation is “Without Prejudice” 
 
The Parties agree that the mediation session(s) conducted in the mediation phase of this Med-Arb 
process are settlement negotiations, and as such are conducted “without prejudice”.  Statements 
delivered and disclosures made during the mediation session(s) are inadmissible in the arbitration 
phase of this Med-Arb process and in any future litigation or arbitration, unless the Parties agree 
otherwise.   
	  
10.   Mediation Session(s): 
 
The Mediator and the Parties have agreed that a first mediation session will be held on the  
__ ____ day of _____________,  20_____, at  ______________________________________.   
                                                                          
If the Parties are unable to resolve all of the issues in this case during the first mediation session, 
additional session(s) may be scheduled at times mutually agreed upon by the Parties, counsel and 
the Mediator.   
 
11.   Obligation to Disclose: 
 
In order to enable them to make informed decisions during the mediation process, the Parties 
agree to make full and complete disclosure of all relevant information and documentation, 
including all such information and documentation requested by the other Party or the Mediator. 
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12.   Documents for Mediation: 
 
Unless otherwise agreed amongst them, each Party shall submit to the Mediator and the other 
Party the following documents at least seven (7) clear days prior to the first mediation session: 
 
 (a) a “Statement of Issues”, in the form prescribed by the Rules of Civil Procedure, 
 being a written statement of the Party’s position on the issues, the facts upon which the 
 Party relies as supporting that position and a statement as to the relief sought; 
   
 (b) copies of documents, including any reports, assessments, appraisals and other 
 materials upon which the Party wishes to rely; and 
 
 (c) a history of settlement discussions between the Parties, if any, including an 
 outline of any issues that have been settled between them, and the terms of any such 
 settlement. 
 
13.   The Role of the Mediator 
 
The Parties acknowledge that the Mediator may express an opinion or comment on a legal issue 
during the mediation, and agree that any such opinion or comment is not to be construed as legal 
advice to them, or either of them, nor relied upon as such.  Although the Ms. Demaray is a 
lawyer by training, she will be acting at all times as a mediator, only, during the mediation phase 
of this Med-Arb process.  She will not provide legal advice to the Parties together, or to either 
one of them individually. The Parties understand and agree that they must look to their respective 
counsel for legal advice. 
 
14.   Withdrawal from Mediation: 
 
If a Party obliged to mediate under this Agreement fails to attend a scheduled mediation session, 
or withdraws from mediation when no settlement has been accomplished, the Mediator will 
direct that the case proceed forthwith into the arbitration stage of the Med-Arb process. 
 
15.   Termination of Mediation: 
 
The mediation phase of the Med-Arb process, whether in one session or multiple sessions, will 
continue until the Mediator determines that continued mediation is unlikely to result in a 
settlement, at which point she will terminate the mediation and direct the case into the arbitration 
phase of the Med-Arb process. 
 
16.   The Mediator’s materials are her own: 
 
The Parties agree that the Mediator’s personal notes and file prepared before, during and after the 
mediation phase of this Med-Arb process are and shall remain the personal property of the Mediator. 
Neither Party shall request that the Mediator produce her notes or file for any reason. 
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17.   Role of Ms. Demaray as Arbitrator after the mediation phase:    
 
By the terms of paragraphs 3 and 7, above, the Parties have appointed Ms. Demaray to act 
as their Mediator with respect to the issues set out in paragraph 4, above.  The Parties 
agree that Ms. Demaray shall not be disqualified from acting as Arbitrator by reason of 
having served as Mediator between them in an attempt to resolve those issues.  The Parties 
specifically waive section 35 of the Act. 
 
 
PART III:    ARBITRATION 
 
18.   Submission to Arbitration: 
 
Upon Ms. Demaray’s direction that the case move into the arbitration phase of this Med-Arb 
process, the issues identified in paragraph 4, above, shall be deemed to be submitted to her for 
arbitration, and upon such submission the Parties further agree that – 
 
 (a)   all issues relating to prejudgment and post-judgment interest shall be submitted to the 
 Arbitrator, and she shall have the power, in her discretion, to award such interest in 
 accordance with s.57 of the Act (incorporating by reference ss. 127 to 130 of the Courts of 
 Justice Act (Ontario), with such modifications as are necessary for arbitration); and  
 
 (b)   all issues relating to costs shall be submitted to the Arbitrator, and she shall have the 
 power, in her discretion, to award costs of the Arbitration, including fees and H.S.T. paid and 
 payable to the Arbitrator, costs of the Hearing premises, transcription costs, if any, and 
 other disbursements, as well as legal fees and disbursements of the Parties, all with 
 H.S.T. payable on them, and she may fix the amount of all such costs or reserve them for 
 assessment, all as provided in s.54 of the Act. 
 
19.   Applicable Law: 
 
 (a) The validity of the contracts between the Parties, and the interpretation and 
 performance of all of those contracts, shall be construed and enforced in accordance with the 
 laws of the Province of Ontario and the laws of Canada; and 
 
 (b)   The arbitration phase of the Med-Arb process created by this Agreement shall be 
 governed by the substantive law of Ontario. 
 
20.   Conduct of the Arbitration: 
 
The Parties agree to work with one another and the Arbitrator to decide the procedure by which  
the hearing of the arbitration is to be conducted, and to that end will consider the following: 
 
 (a)   how many days will be necessary for the hearing of the arbitration; 
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 (b)   in what city is the hearing to be conducted, and at what facility; 
 
    (c)   production of documents; 
 
    (d)   is there to be pre-hearing questioning of the Parties, like discovery;  
 
    (e)   are there to be any expert witnesses and, if any, procedures with respect to expert   
             reports and testimony; 
 
    (f)   are there any facts that the Parties could agree upon for the hearing;  
 
    (g)   are there any documents that could be jointly admitted at the hearing; 
 
    (h)   is there to be a pre-hearing exchange of "will-say" statements setting out the         
    evidence Party and/or non-party witnesses are expected to give at the hearing; 
 
    (i)    should provision be made for attendance at a relevant site; 
 
    (j)    is the hearing of the arbitration to be conducted  
  
  (i) by means of a live hearing; 
  (ii) electronically, by telephone or Skype;  
  (iii)   by written submissions;  
  (iv) by a combination of these methods; or   
  (v) by some other procedure; 
 
 (k)   in what sequence is evidence be presented at the hearing; 
  
 (l)    is there to be a transcription of the hearing; 
 
 (m)   are there any issues for accommodation (e.g., translation, ensuring access, serious 
 medical issues) and, if so, how may they be accommodated; and 
 
    (n)    generally, all other matters proper and necessary to ensure the fair and orderly   
    conduct of the arbitration hearing. 
 
 
21.   Timetable:   
 
 (a)   Once the procedure for the arbitration has been determined, the Parties will work 
 with each other and with the Arbitrator to create a timetable to schedule the steps of the 
 arbitration process.  Once it is created, the Timetable will be recorded in writing by the 
 Arbitrator, and that writing shall be deemed to be a part of this Agreement; and 
 
 (b)   The arbitration shall take place at the dates and times set by the Arbitrator in 
 consultation with the Parties and their counsel. 
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22.   Arbitrator’s powers as to scheduling & procedural issues: 
 
 (a)   The Arbitrator may convene pre-hearing conference(s) with counsel for the Parties, 
 in person or by telephone, to canvass their views and give directions with respect to 
 procedural issues and scheduling. 
 
 (b)   In the event that there is any dispute between the Parties as to any part of the 
 procedure by which the arbitration is to be conducted, or as to scheduling, and they cannot 
 resolve that issue within 20 days of the making of this Agreement, the issue shall be 
 decided by the Arbitrator upon her own motion or that of either Party, in writing, on fair 
 notice and after considering any submissions from counsel.  
 
23.   The Award: 
 
The Arbitrator shall deliver her Award with respect to all issues submitted for arbitration within 
30 days of the Parties’ final submissions to her.  Pursuant to s.38(1) of the Act, the Award shall 
be made in writing, with reasons, unless it is made on consent of the Parties. 
 
24.   The Supplementary Award: 
 
 (a)    The Parties agree that the Arbitrator shall call in her Award for further submissions as 
 to interest and costs, and that her Award shall stipulate the time or times within which such 
 submissions are to be delivered;   
 
 (b)   The Parties agree that they will make such further submissions to the Arbitrator in 
 writing within the time or times so stated;  and 
 
 (c)    The Parties agree that the Arbitrator shall release a Supplementary Award as to interest 
 and costs, in writing and with reasons, within 7 days of her receipt of those submissions. 
 
25.   Offers to Settle: 
 
Each of the Parties states that it does not wish to contract out of the operation of s.54(5) of the Act 
with respect to offers to settle. 
 
26.   Finality, Appeal & Enforcement: 
 
 (a)    The Parties agree that the Arbitration Award shall be final and binding and that there 
 shall be no appeal from the said Award; 
 
 (b)    Subject to s.46(1) of the Act as to review of the Arbitration Award and Supplementary 
 Award in the nature of judicial review, the Parties agree that the Award or Supplementary 
 Award of the Arbitrator, or both, may be enforced upon application to the Court; and 
 
 (c)    Subject to the Act, once the Arbitrator has made a final Award with respect to each of 
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 the issues submitted for arbitration, her jurisdiction is terminated.  
 
 
27.   Termination of Arbitration by reason of Settlement: 
 
Should a settlement be reached during the arbitration phase of this Med-Arb process – 
 
 (a)    if that settlement resolves all issues between them, the Parties agree that the Arbitrator 
 shall terminate the Arbitration and may record the settlement in the form of an Award, if a 
 Party requests that she do so; and 
 
 (b)    if that settlement resolves some, but not all, of the matters submitted for arbitration, the 
 Arbitrator will proceed to arbitrate the remaining issues, and may record the partial 
 settlement by way of a Partial Award, if a Party requests that she do so. 
  
 
28.   Withdrawal from Arbitration: 
 
The parties acknowledge that --   
 
 (a)    neither of them may unilaterally withdraw from or terminate the arbitration process, 
 and, subject to s.43(2) of the Act, the Arbitrator is empowered to proceed with the Arbitration 
 contemplated by this Agreement, even where one Party no longer wishes to participate; 
 
    (b)   s.43(2) of the Act provides that the Arbitrator shall make an order terminating the   
            arbitration if the Claimant withdraws the Claim, unless the Respondent objects to the   
            termination and the Arbitrator agrees that the Respondent is entitled to obtain a final   
     settlement of the dispute;  
 
 (c)    the Arbitrator is empowered to terminate the Arbitration in the event that the claimant 
 fails to submit its claim, make documentary production, or provide sworn statements of the 
 testimony of its witnesses, all as provided in s.43(1) of the Act;  
 
 (d)    the Arbitrator is empowered to terminate the Arbitration if she finds that its 
 continuation has become unnecessary or impossible, pursuant to s.43(3)(b) of the Act; 
 and 
 
    (e)   at any time before the Arbitrator releases an Award, the Parties may agree to   
            terminate the arbitration, which termination will take effect forthwith upon their     
            providing joint written notice of that termination to the Arbitrator. 
 
 
29.   Arbitrator’s Withdrawal: 
 
 (a)   Ms. Demaray may at any time resign from her appointment as Arbitrator by 
 providing written notice of her resignation to the Parties; 
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 (b)    In the event that Ms. Demaray’s appointment is terminated, and the Parties are 
 unable to agree on a replacement, a court of competent jurisdiction will appoint a 
 replacement Arbitrator on either Party’s application to the court; and 
 
 (c)    In the event that Ms. Demaray’s appointment is terminated, the Parties agree that any 
 interim or interlocutory award(s) made by Ms. Demaray will continue to bind the Parties 
 and will continue in full force and effect as the basis for the continuation of the arbitration 
 with the replacement Arbitrator. 
 
 
30.   Arbitrator’s materials are her own:  
 
The Parties agree that the Arbitrator’s personal notes and file prepared before, during and after the 
Arbitration phase of this Med-Arb process are and shall remain the personal property of the 
Arbitrator, even though some or all of those materials may be considered to be part of the Record of 
the proceeding.  Neither Party shall request that the Arbitrator produce her notes or file for any 
reason, whether or not there is a court reporter present at the Hearing. 
 
 
 
PART IV:  COMPENSATION OF THE MEDIATOR/ARBITRATOR  
 
 
31.   Compensation in mediation phase: 
 
Rates and terms relating to Ms. Demaray’s compensation as Mediator in the mediation phase of 
this Med-Arb process are set out in Schedule “B” to this Agreement, including fees relating to 
cancellation in the mediation phase. 
 

[NB:	  	  SCHEDULE	  “B”	  WOULD	  TYPICALLY	  SET	  OUT	  TERMS	  LIKE	  THOSE	  UNDER	  THE	  HEADING	  	  
“FEES	  /	  CANCELLATION”	  IN	  THE	  “MEDIATION	  IN	  CIVIL	  &	  COMMERCIAL	  CASES”	  

SECTION	  OF	  THIS	  SITE,	  ACCESSIBLE	  FROM	  THE	  HOME	  PAGE]	  
	  
 
32.   Compensation in arbitration phase: 
 
Rates and terms relating to Ms. Demaray’s compensation as Arbitrator in the arbitration phase of 
this Med-Arb process are set out in Schedule “C” to this Agreement, including fees relating to 
cancellation in the arbitration phase. 
 

[NB:	  SCHEDULE	  “C”	  WOULD	  TYPICALLY	  SET	  OUT	  TERMS	  LIKE	  THOSE	  	  
IN	  “FEES	  /	  CANCELLATION”,	  ACCESSIBLE	  AT	  THE	  TAB	  AT	  THE	  TOP	  RIGHT	  OF	  THIS	  PAGE,	  

ALSO	  ACCESSIBLE	  FROM	  “ARBITRATION	  IN	  CIVIL	  &	  COMMERCIAL	  CASES”	  ON	  THE	  HOME	  PAGE]	  
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33.   Waiver of Liability: 
 
In consideration of her serving under this Agreement as Mediator/Arbitrator, the Parties each 
hereby waive any claim or right of action against Ms. Demaray arising out of either the 
mediation or arbitration phase of this Med-Arb process. 
 
 
PART V:  MISCELLANEOUS  
 
34.   Severability: 
 
Each of the terms of this Agreement is severable from the others and will survive the invalidity 
or unenforceability of any other term of this Agreement. 
 
 
PART VI:  EXECUTION OF THIS AGREEMENT:  
 
This Agreement may be signed in counterparts.  Each of the Parties shall deliver its executed 
counterpart to the other Party by ordinary mail, fax or e-mail, and to the Arbitrator by ordinary mail, 
delivery or e-mail.   Once executed counterparts have been exchanged between the Parties, they shall 
be read together and deemed to have the same force and effect as if the Parties had executed the 
same document. 
 
 
DATED at _______     ______,  this ______ day of ______________, 20    . 
 
 
 
________________________________     ____________________________ 
          WITNESS                            CCCC 
 
 
________________________________            ____________________________ 
                 WITNESS             DDDD 
 
 


