
Lessons from Collaborative Process
My starting point: Our view of “interests in common” is too narrow:

Collaborative practice as it presently exists takes place almost entirely in family law disputes 
or at the initiative of the parties in such areas as estates. The characteristic most commonly 
thought to lend a dispute to solution by a collaborative process is relationship, by which is 
usually meant a family relationship.

But there are many other things parties may have in common which may prompt them to consider recourse to 
collaborative process, such as --

- Property ownership, joint or related;
- Shareholding in common;
- Business interests, joint or related;
- Market relationship;
- Cultural concerns;
- Legislative concerns;
- Environmental concerns;
- The wish to maintain privacy.

Each of these areas entangles the disputants in a web of experience, extended relationships, conventions, trade 
practices, law and regulation that they have in common, and which is bigger and more complex than the dispute 
between them. Thus, while the matter over which they disagree may be a driving force in their dispute, the nexus 
of common circumstances surrounding them both may prompt them to act in unison in some measure to preserve 
and maximize the interests they have in common.

While it is a step in the right direction, mediation as it is mandated under the Rules of Civil Procedure in Toronto, 
Windsor and Ottawa, can be said to undercut collaborative process, because it takes place in actions that are 
already in litigation – which is to say that the damage is already done, and there is less incentive on the parties 
and their counsel to consider mediation divorced from the litigation process. The same may be argued of some 
specialized areas where mediation takes place under legislation or by a governing agreement, most notably union 
disputes.

Factors which may prompt the parties to choose a collaborative process can include the following --

- The knowledge that a collaborative process is available to them, and understanding of that process;
- Expense: The wish to avoid the expense and delay of more combative procedures such as contested 

motions and trials;
- Shared Values: distaste for combat-style proceedings, and the choice to work on their dispute civilly 

and cooperatively;
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- The belief that there is no “magic” in litigation and that the parties can do as good a job of resolving 
their problem as a Court can do;

- The wish for privacy.

It should be borne in mind that a factor which might seem remote from the dispute can prompt collaborative 
SURFHVV��IRU�H[DPSOH��WZR�FRPSDQLHV�WKDW�FRPPDQG�VXEVWDQWLDO�PDUNHW�SRVLWLRQ�LQ�WKH�¿HOG�WKH\�KDYH�LQ�FRPPRQ�
might choose to conduct a collaborative process in the public eye in order to preserve and enhance their position 
of leadership in that market. Not every party wishes to conduct itself as a thug, or to be seen that way: a civilized 
approach to solution of a dispute may turn out to be an excellent promotion opportunity.

My point: our view of “issues in common” is too narrow in collaborative practice as it presently exists. People 
may not be accustomed to thinking of greater commonalities, but they exist and would support wider use of 
collaborative practice if we made a point of turning our collective attention to them and taking advantage of them.

Corollary: Our view of possible remedies is too narrow, as well:

If I am correct that our understanding of issues in common is too narrow, it follows that our perspective on 
possible remedies is too narrow, as well.

My conviction that this is true is what originally motivated me to write this article: I believe we could take much 
better advantage of two existing forms of alternative dispute resolution, being --

- collaborative law as it is practiced in family cases; and
- proceedings under the Ontario Commercial Mediation Act, (S.O. 2010, Ch. 16, Sch.3).

This article will begin with descriptions of both of these forms of alternative dispute resolution, and will then 
move on to consider broader issues, as outlined in the Table of Contents.

Please note:
In Ontario, collaborative practice is almost exclusively practised as Collaborative Family Law, but I do not intend 
to examine it with respect to conventional family law issues such as the welfare of children, family property and 
support – rather, I propose to consider it from a generic perspective, to show how it could be employed in the 
resolution of disputes of many kinds.
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An overview of Collaborative Family Law:

Origin and nature of collaborative law:

Collaborative Family Law is the brainchild of a single individual, Minnesota family lawyer Stuart Webb, who 
conceived it alone about 30 years ago when he was at his wit’s end, frustrated and burnt-out by his adversarial-
style family law practice.

,Q�FUHDWLQJ�LW��:HEE�LGHQWL¿HG�WZR�VWUXFWXUDO�GHIHFWV�LQ�FRQYHQWLRQDO�IDPLO\�ODZ�SUDFWLFH�WKDW�KH�ZDQWHG�WR�DGGUHVV�

��� 7KH�LQKHUHQW�FRQÀLFW�RI�LQWHUHVW�LQ�ZKLFK�DOO�OLWLJDWLRQ�ODZ\HUV�¿QG�WKHPVHOYHV�EHFDXVH�WKH\�HDUQ�IHHV�
in the context of their clients’ cases and the litigation system, which often prompts them to resort to 
litigation in their own interest and contrary to the interests of their clients; and

2. The fact that clients are not direct agents in their own cases, distancing them from understanding and 
decision-making, because the lawyers act as their advocates in the dispute process.

In addition, like many other conscientious practitioners, Webb disliked and wanted to minimize the combat-
mindedness that so often takes over in dispute processes.

Webb came up with an idea for a process the purpose of which was to avoid litigation altogether. It would be 
based on a contract between the two parties and their two lawyers, in which the clients would agree that they 
wished to undertake a voluntary, cooperative, respectful process in good faith by which to address the issues 
between them with a view to settlement. The parties would make full and frank disclosure in support of this 
process, which would then be conducted by means of a series of 4-way meetings with their lawyers. The contract 
PLJKW�FRQWDLQ�DV�PDQ\�VSHFL¿FV�DV�WKH\�ZDQWHG��EXW�WKH�WZR�EDVLF�SURYLVLRQV�ZRXOG�DOZD\V�EH�WKH�VDPH��DQG�
would be designed to address the two numbered points set out above:

1. The parties would agree that if discussions between them broke down and litigation ensued, the 
collaborative process would be at an end, the lawyers acting in the collaborative process would be 
barred from acting as litigation counsel and the parties would have to retain new counsel. Some 
agreements to collaborate provide that the mere threat to resort to litigation is enough to disqualify the 
lawyers from acting and to end the collaborative process. Similar provisions apply to the breach of any 
provision in the agreement to collaborate or any agreement made in the process of negotiations;

2. At the settlement meetings, the clients would act as their own advocates, having undertaken the 
necessary preparation with their own lawyers to be enabled to do so effectively. The lawyers’ roles at 
those meetings would be in the nature of advisors, coaches and, if necessary, umpires, rather than as 
advocates.

Basis is in contract:

In Ontario, there is no statute governing the practice of collaborative law: it is entirely the creature of the 
agreement between the parties, in which their respective counsel join. An agreement to collaborate in the attempt 
to resolve a dispute is typically referred to as a “Participation Agreement” (PA).



Copyright Jane C. Demaray, 2022 Copyright Jane C. Demaray, 2022

The Spring
Lessons from Collaborative Process pg. 5

The PA will include recitals as to the intention of the parties to conduct their process in good faith, fairness 
and respect, without coercion, in their own best interests and the interests of their family. They will typically 
acknowledge the importance of these principles to them, with declarations of intent to govern themselves and 
instruct their respective counsel, accordingly. The PA will always set out the basic ground rules as per paragraphs 
1 and 2 set out above, and the parties’ “stand-still” agreement while corroborative process is in play.

Because there is no legislation prescribing procedure for the mediation as such, the parties and their counsel may 
decide to include provisions in the PA governing some or all of the following --

- agreement that the collaborative process is “without prejudice”;
�� DJUHHPHQW�WKDW�FRPPXQLFDWLRQV�ZLWKLQ�WKH�FROODERUDWLYH�SURFHVV�DUH�FRQ¿GHQWLDO�
- process to be conducted through meetings of the parties with their counsel;
- tenor of communications in the collaborative process;
- preservation of the status quo during the process;
- delivery of statements of issues in the nature of pleadings;
- agreement for full and fair voluntary production of documents and information;
- a timetable;
- the involvement of other team members, including the roles and duties of those other members, and 

terms as to retainer and payment;
- intention to embody any ultimate settlement in a written agreement;
- recourse to the Courts in the event of breach of a settlement agreement.

Advantages of collaborative process include the following:

,Q�DGGLWLRQ�WR�PDNLQJ�SRVVLEOH�D�GLVSXWH�SURFHVV�WKDW�LV�GLJQL¿HG�DQG�UHVSHFWIXO��FROODERUDWLYH�SURFHVV�FDQ�SURYLGH�
the following advantages:

Speed: a collaborative case can end up in the court system if settlement fails and litigation is begun, or if one 
of the parties seeks the assistance of the court in connection with default under a settlement. Barring those 
two circumstances, a collaborative case can move much more quickly than a case in court because it is not 
encumbered by procedures such as case conferences and hearing lists and the waiting times that go with them. A 
collaborative case can literally move as quickly as the parties are willing and able to conduct it.

Economy: Although a collaborative case can be conducted by means of documents and procedures analogous to 
those in a court action, that need not be the case. The parties may devise their own processes, provided they are 
fair and created on consent. This can result in savings of both time and expense.

3URFHGXUDO�ÀH[LELOLW\��7KH�PRVW�DGYDQWDJHRXV�XVH�RI�SURFHGXUDO�ÀH[LELOLW\�LV�WKH�LQYROYHPHQW�RI�H[SHUW�DVVLVWDQFH�
in the case. Collaborative practice is often described as a team effort. Under the Rules of Civil Procedure, the use 
of expert evidence is an elaborate and costly process, but in collaborative cases it need not be. Collaborative cases 
dispense with the wasteful adversarial process of pitting experts against one another. Instead, where specialists in 
RWKHU�¿HOGV�FDQ�DVVLVW�LQ�WKH�SURFHVV��WKH�SDUWLHV�UHWDLQ�WKRVH�VSHFLDOLVWV�MRLQWO\��DQG�WKRVH�VSHFLDOLVWV�DVVLVW�LQ�WKH�
DUHDV�RI�WKHLU�H[SHUWLVH�RQ�D�QHXWUDO�EDVLV�IRU�WKH�EHQH¿W�RI�ERWK�SDUWLHV�DQG�WKHLU�FRXQVHO��7KH�IRFXV�LV�RQ�SUREOHP�
solving. This may be done in separate consultations behind the scenes or the parties may invite such experts to sit 
down at their meeting table to assist in discussions there, or both.
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The Ontario Commercial Mediation Act, (S.O. 2010, Ch. 16, Sch.3) (hereafter the “Act”):

Purpose of the Act:

S.1 “This Act was created to facilitate the use of mediation to resolve commercial disputes.”

“Mediation”:�LV�GH¿QHG�DV�D�FROODERUDWLYH�SURFHVV�LQ�ZKLFK�WKH�SDUWLHV�WR�D�FRPPHUFLDO�GLVSXWH�DJUHH�WR�UHTXHVW�D�
neutral person, referred to as a mediator, to assist them in their attempt to reach a settlement in their dispute, and 
the mediator does not have authority to impose a solution to the dispute on the parties. (2010, c. 16, Sched. 3, s. 3)

'H¿QLWLRQ�RI�³FRPPHUFLDO�GLVSXWH´�

The Act�FDQ�EH�XVHG�IRU�PHGLDWLRQ�RI�D�KXJH�YDULHW\�RI�FRPPHUFLDO�GLVSXWHV��GH¿QHG�DV����
s.3 “dispute(s) between parties relating to matters of a commercial nature, whether contractual or not, 
such as trade transactions for the supply or exchange of goods or services, distribution agreements, 
commercial representation or agency, factoring, leasing, construction of works, consulting, engineering, 
OLFHQVLQJ��LQYHVWPHQW��¿QDQFLQJ��EDQNLQJ��LQVXUDQFH��H[SORLWDWLRQ�DJUHHPHQWV�DQG�FRQFHVVLRQV��MRLQW�
ventures, other forms of industrial or business co-operation or the carriage of goods or passengers.”

Exclusions to application of the Act: Although the parties may decide that the Act will not apply to their 
SURFHHGLQJ��RU�PDNH�VRPH�OLPLWHG�PRGL¿FDWLRQV�WR�LW��WKH�RQO\�H[SUHVV�H[FHSWLRQV�WR�DSSOLFDWLRQ�RI�WKH�Act relate 
WR�FRQÀLFWV�ZLWK�RWKHU�SURYLVLRQV�DQG���

(a) a mediation under or relating to the formation of a collective agreement;
(b) a computerized or other form of mediation in which the mediation is not conducted with an individual 

as the mediator;
(c) actions taken by a judge or arbitrator in the course of judicial or arbitral proceedings to promote 

settlement of a commercial dispute that is the subject of the proceedings; or
(d) mediations for which procedures are prescribed in the Rules of Civil Procedure made under the 

Courts of Justice Act. 2010, c. 16, Sched. 3, s. 2 (4).

“Invitation”: The Act is unique in that the mediation is not launched by operation of rules of the Court, nor by any 
provision in a pre-existing agreement. The verb used in the Act is “invite” (s.5(2)), and the process is launched 
simply by one party asking the other whether he or she would like to participate in such a process. There is no 
prescribed form for the invitation. The Act provides only that the invitation will expire if it isn’t accepted within 
30 days after it is made, or within the time provided in the invitation itself.

The making of an invitation to mediate a commercial dispute, a party’s willingness or refusal to mediate the 
dispute, information exchanged between the parties before the mediation commences and any agreement 
to mediate the dispute are not discoverable or admissible in evidence in arbitral, judicial or administrative 
proceedings.

Appointment of Mediator: The mediation is to be conducted by a mediator appointed by agreement of the parties. 
(2010, c. 16, Sched. 3, s. 6 (1)). In the alternative, the parties may ask another person or entity to recommend 
or appoint a mediator and, if the person or entity agrees to do so, the person or entity shall make every effort to 
recommend or appoint a person who is impartial and independent. (2010, c. 16, Sched. 3, s. 6 (2)).
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&RQÀLFW�RI�,QWHUHVW�������)RU�WKH�SXUSRVHV�RI�WKLV�VHFWLRQ��D�SHUVRQ�LV�GHHPHG�WR�KDYH�D�FRQÀLFW�RI�LQWHUHVW�ZLWK�
respect to a mediation if,

�D�� WKH�SHUVRQ�KDV�D�¿QDQFLDO�RU�SHUVRQDO�LQWHUHVW�LQ�WKH�RXWFRPH�RI�WKH�PHGLDWLRQ��RU
(b) the person has an existing or previous relationship with a party or a person related to a party to the 

mediation. (2010, c. 16, Sched. 3, s. 6 (6)).
(3) A person who is approached to be a mediator shall,

�D�� PDNH�VXI¿FLHQW�LQTXLULHV�WR�GHWHUPLQH�LI�KH�RU�VKH�PD\�KDYH�D�FXUUHQW�RU�SRWHQWLDO�FRQÀLFW�RI�LQWHUHVW�
or if any circumstances exist that may give rise to a reasonable apprehension of bias; and

�E�� ZLWKRXW�GHOD\��GLVFORVH�WR�WKH�SDUWLHV�DQ\�VXFK�FRQÀLFW�RI�LQWHUHVW�RU�FLUFXPVWDQFHV���������F������
Sched. 3, s. 6 (3).

The mediator’s duty to disclose under clause (3) (b) continues until the termination of the mediation. (2010, c. 16, 
Sched. 3, s. 6 (4)).

Authority of the Mediator: The mediator may,

(a) meet or communicate with the parties together, separately or in any combination; and
(b) make proposals for settlement of the dispute at any stage of the mediation. 2010, c. 16, Sched. 3, s. 7 (3).

Obligation of fair treatment: The mediator shall maintain fair treatment of the parties throughout the mediation, 
taking into account the circumstances of the dispute. (2010, c. 16, Sched. 3, s. 7 (4)).

Parties may not opt out of subs. (4): The parties shall not modify the obligation of the mediator in subsection (4) 
nor relieve the mediator from the duty to comply with that subsection. 2010, c. 16, Sched. 3, s. 7 (5).

Disclosure of information between parties: A mediator may disclose to a party any information relating to the 
mediation that the mediator receives from another party unless that other party expressly asks the mediator not to 
disclose the information. 2010, c. 16, Sched. 3, s. 8 (1).

Process in mediations under the Act:

Process such as statements in the nature of pleadings, documentary production and fair notice are not spelled out 
under the Act as they are for civil cases under the Rules of Civil Procedure, for example.

The process for the mediation can be worked out by the parties or by the mediator, or by all of them in 
consultation, and may take any form they like, provided it complies with the principles of the United Nations 
Commission on International Trade Law, (UNCITRAL) Model Law on International Commercial Conciliation 
(2002) – hereafter “the UNCITRAL Model Law (C)” – upon which it is expressly based. (Note that there is also a 
UN model law on arbitration. The two should not be confused, and it is the Conciliation model with which we are 
working here, which is why I have designated it (C)).
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Nature of the UNCITRAL Model Law (C): 7KH�81&,75$/�0RGHO�/DZ��&��LV�HVVHQWLDOO\�D�FRGL¿FDWLRQ�RI�WKH�
principles of natural justice. It was created by the United Nations Commission on International Trade Law as a sort 
of universal template for conciliation proceedings around the world. It is not imposed on any jurisdiction, but may be 
taken for reference and as an example in the creation of legislation in jurisdictions that choose to consider it.

Application of the UNCITRAL Model Law (C): When an issue arises for interpretation under our Act, 
consideration must be given to the international origin of the UNCITRAL Model Law (C), the need to promote 
uniformity in its application and the observance of good faith. (2010, c. 16, Sched. 3, s. 4 (1)). Section 4(2) of the 
Act expressly provides that recourse may be had to,

(a) the Report of the United Nations Commission on International Trade Law on its 35th session; and
(b) the UNCITRAL Model Law on International Commercial Conciliation with Guide to Enactment and 

Use 2002. (2010, c. 16, Sched. 3, s. 4 (2)).

Although the Model Law (C) underwent some amendments in 2018 and is now under revision, no change has 
EHHQ�PDGH�WR�UHÀHFW�DQ\�FKDQJHV�LQ�RXU�Act, which continues to reference the Model Law (C) as it came into 
being in 2002.

If a question arises during a mediation that no provisions of this Act or the regulations expressly cover, the 
question is to be settled in conformity with the general principles on which the Model Law (C) is based. (2010, c. 
16, Sched. 3, s. 4 (3)).

The parties to a mediation to which this Act applies may not exclude or modify the application of this section as to 
governance by the UNCITRAL Model Law (C). (2010, c. 16, Sched. 3, s. 4 (4)).

6SHFLDO�3URYLVLRQV�±�&RQ¿GHQWLDOLW\��$GPLVVLELOLW\�	�,QDGPLVVLELOLW\�

Under both this Act�DQG�WKH�81&,75$/�0RGHO�/DZ��&���WKH�SURYLVLRQV�UHODWLQJ�WR�FRQ¿GHQWLDOLW\�DQG�
admissibility (or, to be more exact, inadmissibility) are far more detailed than the general rules as to procedure. 
The commentaries under the UNCITRAL Model Law (C) and the Guide as to its Use make it clear that these 
areas were dwelt upon in more detail because greater concern was expressed during the drafting of these 
provisions as to making conciliation processes “water-tight”, so that content from conciliatory processes didn’t 
spill over into related arbitral, administrative or judicial proceedings that might ensue.

Thus while general rules as to the procedure for mediation under the Act are dealt with in only the most general 
terms, and largely by referral back to the UNCITRAL Model Law (C), very detailed provisions are made as to 
FRQ¿GHQWLDOLW\�DQG�LVVXHV�RI�DGPLVVLELOLW\�DQG�LQDGPLVVLELOLW\�LQ�DQ\�VXEVHTXHQW�SURFHHGLQJV�

Recourse to the Courts, Arbitration:

If no enforcement proceedings or other recourse is undertaken to the Courts, process under the Act can be entirely 
SULYDWH�DQG�FRQ¿GHQWLDO�±�HYHQ�PRUH�VR�WKDQ�XQGHU�WKH�Rules of Civil Procedure, since there is no Court action to 
EH�GLVPLVVHG�DQG�QR�0HGLDWRU¶V�5HSRUW�WR�EH�¿OHG�
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The Act does include provisions for limited recourse to the Courts, however, for the purposes of --

-  carrying out or enforcing a settlement agreement (2010, c.16, Sched. 3, s. 13(2));
�� DIWHU�WKH�¿QDO�UHVROXWLRQ�RI�WKH�GLVSXWH�WR�ZKLFK�WKH�PHGLDWLRQ�UHODWHV��IRU�WKH�SXUSRVH�RI�GHWHUPLQLQJ�

costs of the mediation or of proceedings taken because the mediation did not succeed (2010, c.16, 
Sched. 3, s. 9(3)).

Also, while the parties may agree not to proceed with arbitral or judicial proceedings before the mediation is 
terminated, an arbitrator or court may permit the proceedings to go forward and may make any order necessary if 
the arbitrator or court considers --

- that proceedings are necessary to preserve the rights of any party; or
- that proceedings are necessary in the interests of justice. (2010, c.16, Sched.3, s.11(2).

The commencement of any arbitral or judicial proceedings is not of itself to be regarded as a termination of the 
agreement to mediate the commercial dispute or as the termination of the mediation. 2010, c. 16, Sched. 3, s. 11 (3).

The Advantages of mediating under the Act:

7KH�¿UVW�DGYDQWDJH�LV�WKDW�RQH�QHHG�QRW�KDYH�UHFRXUVH�WR�LW�DW�DOO�LI�WKDW�LV�RQH¶V�FKRLFH��RQH�PD\�RSW�RXW�RI�
application of the Act altogether. However, if one chooses to have recourse to the Act, there are certain limitations 
on the parties’ freedom of action, the most important of which are the inability to contract out of application of the 
UNCITRAL Model Law (C), and inability to relieve the mediator of the obligation to act fairly.

Parties who choose to have recourse to the Act, in whole or in part, are electing to use a tried-and-true procedure 
ZLWK�UHVSHFW�WR�WKH�LVVXHV�RI�FRQ¿GHQWLDOLW\��LQDGPLVVLELOLW\�DQG�UHFRXUVH�WR�WKH�&RXUWV�ZKLOH�PDLQWDLQLQJ�WKH�
ability to craft the general procedures of their mediation as they wish, provided those procedures comply with the 
Model Law (C).

The roles collaborative process can play from larger perspectives:

The potential impact of collaborative process on the administration of justice:

The Courts are backlogged: procedural delays are frustrating to clients, counsel and the Courts themselves, and 
we all know the old saw that justice delayed is justice denied. The Courts are aware of the fact that they do not 
meet the needs of the public in respect of speedy delivery of results.

7KDW�ZDV�WKH�HDV\�REVHUYDWLRQ��7KLV�RQH�LV�PRUH�GLI¿FXOW��DQG�PDQ\�ODZ\HUV�PD\�GLVDJUHH�ZLWK�PH�RQ�WKLV�RQH��
When considering some of the choices made by the Courts and the justice system, I have concluded that the 
&RXUWV�LQ�VRPH�PHDVXUH�KDYH�ORVW�FRQ¿GHQFH�LQ�WKH�%DU��:K\�VKRXOG�LW�WDNH�D�\HDU�WR�JHW�D�PRWLRQ�GDWH"�$QG�ZK\�
VKRXOG�LW�WDNH���RU���\HDUV�WR�JHW�D�GDWH�IRU�WULDO"



Copyright Jane C. Demaray, 2022

The Spring
Lessons from Collaborative Process pg. 10

Our Judges are not fools: they recognize the inexperienced, the ill-informed, the fakers, the sharks amongst 
members of the Bar. I believe the justice system has itself acquired a distaste for litigation. One need only look 
at the increasing case management procedures to see that the Courts have concluded that the judgment of many 
ODZ\HUV�LV�RII��WKDW�WKH\�DUH�PRWLYDWHG�E\�VHOI�LQWHUHVW�LQ�WRR�PDQ\�VLWXDWLRQV��WKDW�WKHLU�FOLHQWV�DUH�RIWHQ�EDIÀHG�E\�
what is going on, and sometimes need to be protected from the predations of their own counsel. I believe that part 
of the reason the Courts are slow and legal procedures are elaborate is to discourage -- rather than enable -- inept, 
badly-conceived and abusive litigation and the lawyers and clients that advance it.

Years ago, there was a clothing business in Buffalo that used the slogan “an educated consumer is our best 
customer”. That is what I am arguing here. Collaborative processes require more involvement by clients in their 
own disputes, which can yield greater client understanding and thus greater client satisfaction with results – as to 
process, the merits, costs and their relationship with their own counsel. It can raise barriers to some of the self-
interest that may otherwise tempt counsel. And lawyers who are trained in collaborative process are more likely to 
be attuned to the interests and concerns of their clients, making them more sensitive and effective advocates when 
they are acting in litigation.

Disputes that can be pulled out of the justice system through collaborative processes – whether through the 
enlightenment of clients or lawyers, or both – ease the load on the Courts, making them more effective overall, 
and able to deliver good results more reliably and more quickly. In short, collaborative processes are in the 
interest of the administration of justice.

Role of collaborative process in service of the public:

The public is intimidated by the justice system. It is conducted in language with which they are not familiar, by 
authorities and representatives they may not know or trust, through procedures that often seem unnecessarily 
complex and slow.

Challenge yourself to think of these collaborative processes from new perspectives. For example, the provision 
WKDW�WKH�ODZ\HUV�ZLOO�EH�GLVTXDOL¿HG�IURP�WDNLQJ�DQ\�UHVXOWLQJ�OLWLJDWLRQ�LQ�D�FROODERUDWLYH�FDVH�FDQ�EH�WXUQHG�WR�
a selling point: clients who distrust lawyers and legal fees may take some comfort from the fact that the process 
itself will protect them from that eventuality, and many clients will value the opportunity to act as their own 
advocates.

Collaborative processes offer options to the public to secure results to their disputes more quickly and often less 
expensively, through processes that are more intelligible to them and over which they have more control.

Collaborative processes are in the interests of the public.
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Narrative as to value of collaborative process to the profession:

Before writing this article, I spoke to members of the Bar who left combat-style family litigation to practice 
collaborative family law instead. Their responses were stunning --

1. On making the change in their practice known to clients and other counsel, many of them found that 
they quickly had as much collaborative work as they could handle, and were turning away combat-style 
cases to lawyers they trusted who still handled that type of work;

2. The number of short-notice emergencies and Court attendances in their practice dropped, because the 
parties were cooperating with each other to a greater degree;

3. They enjoyed working with their clients as coaches and advisors rather than combat-style advocates, 
because the relationship between them became something different and their clients appreciated and 
enjoyed it more;

4. The relationships with opposing counsel with whom they worked in collaborative cases were more civil 
and rewarding and ultimately led to a greater degree of professional collegiality than had been true in 
their combat days;

5. Many of their clients reported greater satisfaction with the results achieved through the collaborative 
process;

6. They were generally able to deliver results to their clients more quickly than would have been possible 
through Court process, there being no extraneous processes and no downtime in awaiting hearing dates 
and sitting on lists, etc.;

7. They were often able to deliver results to their clients at a lower cost – and this at the same time as their 
own income actually went up, there being no downtime in unproductive Court attendances and thus a 
higher ratio of billable time;

8. In all of these circumstances, the lawyers I talked to universally reported that their quality of life was 
enhanced by their adoption of collaborative practice – by which they meant not only the quality of their 
professional lives but of their personal lives, as well.

I cannot resist repeating the story that moved me the most as I was collecting these narratives. I was speaking to a 
senior member of the family law Bar who had practiced dispute-based family law for many years before changing 
her practice entirely to collaborative law. She told me of a collaborative case she worked on over a series of 
months in which she was acting for the husband. Work on the case was progressing steadily enough, but one 
day her client simply vanished without explanation. Several months later, she heard from him again and he told 
her that the collaborative process had made him see his estranged wife in a completely different light – capable, 
articulate, decisive but welcoming and kind – and the result was that he had fallen in love with her all over again, 
and they had reconciled.

'R�\RX�UHPHPEHU�ODZ�VFKRRO��ZKHQ�ZH�ZHUH�WDXJKW�WKDW�WKH�¿UVW�REOLJDWLRQ�RI�D�IDPLO\�ODZ�ODZ\HU�ZDV�WR�GR�ZKDW�
KH�RU�VKH�FRXOG�WR�EULQJ�DERXW�UHFRQFLOLDWLRQ�LQ�WKH�PDUULDJH"�,I�\RX�DUH�D�IDPLO\�ODZ�SUDFWLWLRQHU��KRZ�RIWHQ�FDQ�
\RX�KRQHVWO\�VD\�\RX�KDYH�VHHQ�LW�KDSSHQ"�,W�LV�QR�VHFUHW�WKDW�WKH�OHJDO�V\VWHP�GRHV�PXFK�PRUH�WR�FDXVH�IXUWKHU�
damage to failing marriages than it does to bring about reconciliation ...
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Training & other Resources:

Starting on the road to collaborative practice can be as simple as take a training course in collaborative practice 
– even if it is offered by an organization that specializes in family law and you do not – or retain a senior 
collaborative professional to tutor you, but there are many other points of access.

0HGLDWLRQ�DQG�FROODERUDWLYH�IDPLO\�ODZ�ERWK�DURVH�RXW�RI�WKH�¿HOG�RI�IDPLO\�GLVSXWHV��EHFDXVH�WKHUH�ZHUH�PDQ\�
such disputes, need for assistance was often urgent, and the parties were typically of modest means. When we 
FRQVLGHU�H[LVWLQJ�RUJDQL]DWLRQV�LQ�WKHVH�¿HOGV��LW�LV�JHQHUDOO\�HDV\�WR�VHH�WKDW�KHULWDJH�

The umbrella organization in the world for collaborative practice is the International Academy of Collaborative 
Professionals (IACP), the original mission statement of which was --

³WR�WUDQVIRUP�WKH�ZD\�IDPLOLHV�UHVROYH�FRQÀLFW�E\�EXLOGLQJ�D�JOREDO�FRPPXQLW\�RI�&ROODERUDWLYH�
Practice and consensual dispute resolution professionals.”

Although the mission statement referenced familial disputes, the site now invites broader membership, with the 
words --

“The International Academy of Collaborative Professionals (IACP) is a global resource 
for learning about and promoting Collaborative Practice. Membership in IACP is open to 
DQ\RQH��:KLOH�PRVW�PHPEHUV�DUH�OHJDO��PHQWDO�KHDOWK�RU�¿QDQFLDO�SURIHVVLRQDOV��ZH�DOVR�
ZHOFRPH�PHPEHUV�ZKR�DUH�QRW�LQ�WKHVH�¿HOGV�WR�MRLQ�,$&3�LQ�RUGHU�WR�VXSSRUW�WKH�YLVLRQ�RI�WKH�
Collaborative Practice movement.”

IACP offers its members collaborative practice training, as well as --

• Forms, documents, manuals and practice guides;
• Articles and educational video and audio recordings;
�� /LVWLQJ�RI�\RXU�SURIHVVLRQDO�SUR¿OH�LQ�WKH�RQO\�RQOLQH�LQWHUQDWLRQDO�GLUHFWRU\�RI�&ROODERUDWLYH�

practitioners;
• Special member rates for educational programs, conferences and events;
• Practice Group information and support;
• The Collaborative Review, the only scholarly professional journal devoted to Collaborative Practice;
• A Speakers Bureau through which experienced collaborative professionals can attend with your 

practice group for educational events, Annual Meetings, networking opportunities – any events at 
which your Practice Group comes together. The speaking engagement is free and IACP will split 
the travel cost with your organization;

• A Trainers’ Directory.

If you are interested in getting an ambitious start with membership in IACP, note that its widely-respected annual 
Networking and Education Forum is being hosted at the Toronto Westin Harbour Castle next year, from October 
19 to October 22, 2023.
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Ontario has its own chapter of IACP – The Ontario Association for Collaborative Professionals (OACP) – 
although its website does not yet indicate that non-family professionals are contemplated – which isn’t to say that 
they wouldn’t be if you pursued the issue!

2QFH�\RX�GLYH�LQWR�RQ�OLQH�UHVHDUFK�DERXW�PHPEHUVKLSV�DQG�WUDLQLQJ�\RX�ZLOO�¿QG�ORWV�RI�RSWLRQV��&KHFN�RXW�
Collaborative Practice Toronto. I found a 3-part luncheon program offered by Collaborative Practice Toronto in 
conjunction with Peel Halton Collaborative – the program was free and lunch was provided at an address here 
LQ�7RURQWR�±�DQG�WKH�VXEMHFW�ZDV�VSHFL¿FDOO\�KRZ�WR�JR�DERXW�ODXQFKLQJ�D�FROODERUDWLYH�SUDFWLFH�RQFH�\RX�KDYH�
your collaborative training in place. The program did have a heavy family-practice slant, but it could be a useful 
starting point, and it was offered by professionals who already have experience as trainers.

The OACP website lists local practice groups by region within the province, with connection information for 
each one. Practice groups typically provide training opportunities, precedents for everything from invitations to 
3DUWLFLSDWLRQ�$JUHHPHQWV�WR�JXLGHOLQHV�DV�WR�DSSURSULDWH�¿QDQFLDO�GLVFORVXUH�WR�UHSRUWLQJ�OHWWHUV��DQG�DUWLFOHV�DQG�
blogs in which experienced collaborative practitioners recount real-life stories about what they have encountered 
in their practices.

Eligibility to Practice:

While collaborative process is not regulated, the IACP, local practice groups and regional and national 
organizations provide training and accreditation. Without training, professionals will not be aware of accepted 
practice norms and other practitioners may not always agree to proceed collaboratively without that knowledge.

In Ontario, to be a member of the Ontario Association of Collaborative Professionals (OACP), a lawyer must be a 
member in good standing of the Law Society of Ontario, have completed 40 hours of collaborative training, and have 
errors and omissions insurance of at least $1 million. Ordinarily, a professional will support his or her membership in 
the Ontario organization with participation in a local practice group such as Collaborative Practice Toronto.

Opportunities collaborative processes afford to lawyers:

- Better service: Collaborative processes afford lawyers an opportunity to deliver better service to 
their clients – more quickly and often more economically. Better service is the means to growing and 
sustaining a lucrative, stable practice. Happier clients means fewer clients lost, more clients making 
referrals;

- Improved ability to compete: As the public and other professionals become more accustomed to the 
ideas of collaborative process, there will be increased demand for services in that area. Training in 
collaborative process will afford lawyers a better footing from which to compete for delivery of those 
services in the marketplace;

- Opportunity to serve: Collaborative processes afford lawyers an opportunity to serve the justice 
system, the Courts and the public at large by avoiding the delays, expense and ugliness so often 
accompanying litigation. Public service is a time-honoured tradition of the Bar, and can itself generate 
RSSRUWXQLWLHV�WR�EXLOG�D�SUR¿OH�LQ�WKH�¿HOG��WR�DWWUDFW�OLNH�PLQGHG�ODZ\HUV�ZKR�PD\�EH�LQWHUHVWHG�
in a chance to work with a lawyer who is working to initiate change, and to attract clients who are 
interested in resolving disputes through conciliatory methods rather than adversarial process; and



Copyright Jane C. Demaray, 2022

The Spring
Lessons from Collaborative Process pg. 14

- Leadership:�&ROODERUDWLYH�SUDFWLFH�LV�D�UDSLGO\�JURZLQJ�¿HOG�DQG�LW�RIIHUV�PDQ\�RSSRUWXQLWLHV�IRU�
OHDGHUVKLS��,Q�WKH�����V��ZKHQ�D�KDQGIXO�RI�XV�ZHUH�ZDWFKLQJ�WKH�GHYHORSLQJ�¿HOG�RI�PHGLDWLRQ��WKHUH�
ZHUH�QR�FRXUVHV�DQG�SUHFLRXV�IHZ�ZD\V�WR�VHH�KRZ�ZH�FRXOG�GHYHORS�SUDFWLFHV�LQ�WKH�¿HOG��3LRQHHUV�
like Genevieve Chornenki literally educated themselves and then wrote training programs that they 
offered to the profession, some of which were ultimately acquired by the universities. Many of the 
senior mediators in practice today began their training through such programs.

� 7KHUH�DUH�P\ULDG�ZD\V�WR�DFFHVV�DQG�SDUWLFLSDWH�LQ�WKLV�JURZLQJ�¿HOG���
• Start a study group;
• Start a newsletter;
• Identify a client or practice group that would be interested in learning more, and approach them to 

offer a speaking engagement;
• Become a trainer yourself;
• Keep an eye on your own existing clientele and counsel you encounter in the course of your work 

in order to identify those who may be interested in taking a fresh look at these issues; and
• Teach collaborative principles to the young people you meet: in years to come, this is the way 

they will practice.

A note to those lawyers with solicitors’ practices:

This article was originally intended to outline and argue for two different forms of collaborative practice which, in 
my opinion, have not been given enough attention by civil and commercial litigation lawyers. As I worked on it, 
KRZHYHU��LW�RFFXUUHG�WR�PH�WKDW�LW�PLJKW�EH�RI�HTXDO�XVH�WR�ODZ\HUV�ZKR�ZRUN�LQ�VROLFLWRUV¶�¿HOGV��DQG�,�QRZ�KRSH�
it will attract some attention from them.

Solicitor’s work often involves disputes. As matters now stand, solicitors often manage to resolve those disputes, 
but when they don’t, they may be obliged to refer their client away to a litigator. That can work out in two ways:

��� WKH�OLWLJDWRU�PD\�GR�D�JRRG��FRPSHWHQW��HFRQRPLF�MRE�ZLWK�WKH�UHVXOW�WKDW�WKH�FOLHQW�LV�VDWLV¿HG�±�LQ�
which event the solicitor may lose the client to the litigator; or

�� WKH�OLWLJDWRU�PD\�GR�D�VORZ��H[SHQVLYH��LQHIIHFWLYH�MRE��ZLWK�WKH�UHVXOW�WKDW�WKH�FOLHQW�LV�XQVDWLV¿HG�±�LQ�
which event the solicitor may lose the client anyway, when the client lays part of the blame on him or her.

To those alternatives there has now been added a third – namely, referring a case to a collaborative practitioner rather 
than a litigator. This type of referral can also result in the solicitor losing the relationship with his or her client.

:KDW�LV�D�VROLFLWRU�WR�GR"�0\�DQVZHU�LV�WKDW��DV�FROODERUDWLYH�SUDFWLFH�EHFRPHV�PRUH�SUHYDOHQW��WKH�PRVW�HIIHFWLYH�
way for the solicitor to maintain relationships with clients is to undertake training and obtain experience as 
D�FROODERUDWLYH�SUDFWLWLRQHU�LQ�KLV�RU�KHU�RZQ�¿HOG��DQG�WR�VHUYH�FOLHQWV�E\�XQGHUWDNLQJ�WKH�VHUYLFH�UDWKHU�WKDQ�
referring the matter away. If he or she is an effective collaborative practitioner, client referrals and repeat business 
will be the means by which his or her practice is sustained and built.
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The last opportunity I wish to address is the opportunity to build market share:

³:KHUH�LV�P\�QH[W�¿OH�FRPLQJ�IURP"´�LV�WKH�SHUSHWXDO�TXHVWLRQ�RI�SUDFWLWLRQHUV��2QFH�ZH�VWRS�WKLQNLQJ�RI�
collaborative practice as the exclusive province of family law disputes and Court-mandated mediation, the answer 
LV�WKDW�¿OHV�FDQ�FRPH�IURP�HYHU\ZKHUH��FRPPHUFLDO�OHDVH�FDVHV��IUDQFKLVH�FDVHV��PLQRULW\�VKDUHKROGHU�FDVHV�DQG�
every other sort of case can be managed through collaborative process – and they are no longer the exclusive 
province of litigators, either. Solicitors who are trained as collaborative practitioners and apply those skills within 
WKH�DUHD�RI�WKHLU�OHJDO�H[SHUWLVH�ZLOO�EH�DV�YLDEOH�DV�OLWLJDWRUV�LQ�FRPSHWLWLRQ�IRU�FDUULDJH�RI�WKRVH�¿OHV��$V�SXEOLF�
taste for corroborative rather than adversarial process gains steam, those solicitors will be able to amass market 
share at the expense of lawyers who do not keep up with collaborative practices and values.

***

Please consider making yourself an agent for change by giving a copy of this article to someone you think might 
¿QG�LW�LQWHUHVWLQJ�����DQG�WR�WKRVH�PHPEHUV�RI�WKH�SURIHVVLRQ�ZKR�EHOLHYH�RXU�LQLWLDWLYHV�DV�WR�FROODERUDWLYH�SUDFWLFH�
place us at the cutting edge of change I say you are wrong: in my forays online into collaborative ideas and 
SUDFWLFH�,�IRXQG�ORWV�RI�DUHDV�ZKHUH�RUJDQL]DWLRQV�DUH�IRUJLQJ�DKHDG�ZLWKRXW�XV�DQG�ÀRXULVKLQJ����+DYH�D�ORRN�IRU�
yourself!

Jane Demaray, Mediator
November 8/22

Disclaimers: While the author has made reasonable efforts to ensure that the information contained in this article is 
DFFXUDWH��VKH�GRHV�QRW�ZDUUDQW�RU�JXDUDQWHH�WKH�DFFXUDF\��FXUUHQF\�RU�FRPSOHWHQHVV�RI�WKH�PDWHULDOV��DQG�WKH�DUWLFOH�LV�
SURYLGHG�³DV�LV´��ZLWKRXW�UHSUHVHQWDWLRQV��ZDUUDQWLHV�RU�FRQGLWLRQV�RI�DQ\�NLQG��HLWKHU�H[SUHVV�RU�LPSOLHG��,Q�QR�HYHQW�VKDOO�
WKH�DXWKRU�EH�OLDEOH�IRU�DQ\�ORVV��FRVW�RU�GDPDJHV�ZKDWVRHYHU�DULVLQJ�RXW�RI�DQ\�XVH�RU�PLVXVH�RI��RU�DQ\�GHIHFW��LQDFFXUDF\��
error or omission in this article. The material contained in this article is for general information purposes only. It is not 
LQWHQGHG�WR�SURYLGH�OHJDO�DGYLFH�RU�D�SURIHVVLRQDO�RSLQLRQ�RI�DQ\�NLQG��1R�RQH�VKRXOG�DFW��RU�UHIUDLQ�IURP�DFWLQJ��EDVHG�VROHO\�
XSRQ�WKH�LQIRUPDWLRQ�FRQWDLQHG�LQ�WKLV�DUWLFOH��ZLWKRXW�¿UVW�VHHNLQJ�DSSURSULDWH�OHJDO�RU�RWKHU�SURIHVVLRQDO�DGYLFH�

&RS\ULJKW�DQG�/LFHQVH�WR�8VH��7KH�DXWKRU�UHVHUYHV�DOO�ULJKWV�WR�WKLV�DUWLFOH�DQG�LWV�FRQWHQWV��7KRVH�ZKR�PD\�ZLVK�WR�XVH�WKLV�
DUUWLFOH�DUH�JUDQWHG�D�OLPLWHG�OLFHQVH�WR�DFFHVV��GRZQORDG��GLVSOD\�DQG�SULQW�WKH�DUWLFOH�IRU�WKHLU�RZQ�XVH��LQFOXGLQJ�WKHLU�RZQ�
EXVLQHVV�XVH��EDUULQJ�VDOH���DQG�WR�SURYLGH�FRSLHV�RI�WKH�DUWLFOH�DQG�H[FHUSWV�IURP�LW�WR�WKHLU�FOLHQWV��VWDII��H[SHUWV�DQG�DJHQWV��
SURYLGHG�WKH�FRQWHQW�LV�QRW�PRGL¿HG�DQG�WKH�LGHQWLI\LQJ�DQG�FRS\ULJKW�PDUNV�RI�WKH�DXWKRU�DUH�QRW�UHPRYHG�RU�DOWHUHG��$Q\�
RWKHU�XVH�RI�WKH�DUWLFOH�DQG�LWV�FRQWHQWV�LV�SURKLELWHG�H[FHSW�ZLWK�WKH�SULRU�ZULWWHQ�FRQVHQW�RI�-DQH�'HPDUD\�

7KLV�DUWLFOH�LV�GHGLFDWHG�WR�WKH�PHPRU\�RI�P\�ODWH�IDWKHU��&�5��'HPDUD\��D�VNLOOHG�ODZ\HU�DQG�SHDFHPDNHU�
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