
Pushing the envelope of settlement

(In this paper I will not deal with appeals from judgment, nor circumstances in which a 
case ends because the party or parties abandon it; rather, I will be discussing the two 
more usual conclusions to litigation, which are judgment at trial and settlement. My 
subjects will be the kinds of judgments possible in Court and the kinds of settlements 
possible in mediation, and comparisons between the two.)

Civil court cases ordinarily end in 1 of 2 ways: either a trial judge ends the case by pronouncing 
Q\KNTLU[��VY�[OL�WHY[PLZ�LUK�[OL�JHZL�I`�ZL[[SPUN�P[�MVY�[OLTZLS]LZ��0[�TH`�ZLLT�VKK�H[�ÄYZ[��
because they seem to have the same result – that is, an end to the litigation – but those two 
LUKZ�JVTL�HIV\[�[OYV\NO�]LY`�KPɈLYLU[�WYVJLZZLZ��HUK�TH`�`PLSK�]LY`�KPɈLYLU[�YLZ\S[Z��0U�
this paper, I will compare the circumstances surrounding a judge’s giving judgment with the 
circumstances in which mediating parties settle their cases – and will argue that, because of 
[OL�SLNHS�SPTP[H[PVUZ�VU�H�Q\KNL»Z�HJ[PVUZ��TLKPH[PVU�VɈLYZ�H�YLSH[P]LS`�]HZ[�HYYH`�VM�WVZZPISL�
solutions to mediating parties.

The nature of a judge’s power:

An appreciation of this paper starts from understanding the role of a trial judge – in particular, 
the fact that a judge does not have a free hand in deciding how to rule on a case.

The power of a court to grant judgment is created and controlled by law. The judge’s personal 
opinion about the merits of the case is legally irrelevant. The judge cannot ignore the facts of 
the case or the applicable law in order to avoid a rule that would otherwise apply, nor make up 
some remedy of his or her own. It is the judge’s task to decide the facts of the case, apply the 
relevant law to those facts and grant a remedy that law prescribes.

;OL�WV^LYZ�VM�H�Q\KNL�HYL�SPTP[LK�PU�[OPZ�^H`�ILJH\ZL�[OL`�HYL�NYHU[LK�MVY�H�ZWLJPÄJ�W\YWVZL��
UHTLS �̀�[V�IL�L_LYJPZLK�MVY�[OL�NVVK�VM�[OL�W\ISPJ�PU�[OL�KPZJOHYNL�VM�KLÄULK�K\[PLZ��0U�[OL�
exercise of his or her powers, a judge may be required to infringe upon freedoms of members 
of the public, but in order to ensure that there is no infringement beyond what may be 
ULJLZZHY`�PU�[OL�L_LYJPZL�VM�SLNP[PTH[L�WV^LY��[OL�WV^LYZ�HYL�KLÄULK�UHYYV^S`�HUK�Z[YPJ[S`�ZV�
as to infringe as little as possible.
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The following are examples of cases in which a judge’s powers are limited compared to the 
powers of the parties in the same situation.

“All or nothing” cases:

In some disputes – not all, but some – the law provides for an “all or nothing” result. An example 
is a claim on an I.O.U. (promissory note), as in the following situation:

Assume a claim is made against the defendant (“Sandy”) for collection on an I.O.U. Sandy denies 
making the I.O.U. No other defence is raised. In this situation, Canadian law is such that only 2 
legal results are possible at trial: either Sandy will be found to have made the I.O.U. and will be 
WYVUV\UJLK�SPHISL�[V�WH`�[OL�LU[PYL�V\[Z[HUKPUN�IHSHUJL�[V�[OL�WSHPU[PɈ��VY�:HUK`�^PSS�IL�MV\UK�UV[�
to have made the I.O.U., and thus will be held not to owe any money on the I.O.U. at all.

In this situation, the trial judge must work within this “all or nothing” analysis, which is imposed 
by law. Because of this law, the judge has no power to order recovery of part of the debt only, for 
L_HTWSL��HUK�JHU�KV�UV[OPUN�I\[�KLJPKL�^OL[OLY�:HUK`�THKL�[OL�0�6�<��VY�UV[��;OH[�ÄUKPUN�I`�
the judge will determine whether the result is to be all or nothing – and the judge must base that 
decision on evidence and law, not personal opinion.

This diagram shows how the law works in Sandy’s case before a trial judge:
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That was an analysis in law. By comparison, in a mediation of this case, the parties would not 
be constrained by the law as it would apply at such a trial – they would not be stuck with the “all 
or nothing” answer that would be binding on a judge. The mediating parties can agree to apply 
[OL�¸HSS¹�VY�¸UV[OPUN¹�YLZ\S[�PM�[OL`�^PZO��I\[�[OL`�JHU�HSZV�KLJPKL�[V�ZL[[SL�VU�HU`�VM�[OL�ÄN\YLZ�
between “all” and “nothing”, which the judge cannot do.

To illustrate the comparison, the following diagram shows how mediation would work in the 
same case. Note the blue line, showing the range of possible solutions available to the parties. 
Compare the operation of the “all” or “nothing” rule, which would govern a judge’s decision in 
this situation, which is shown in red.

“Range” cases:

;OL�¸YHUNL¹�JHZL�^VYRZ�KPɈLYLU[S �̀�I\[�Z[PSS�YLZ\S[Z�PU�JSVZL�JVU[YVS�VM�[OL�Q\KNL»Z�WV^LY�[V�
deal with the case. This example relates to an action for personal injury. It is not like the case 
discussed above: there is no “all or nothing” rule governing the judge’s decision in this situation. 
The law grants some discretion as to how the Court will value damages, but that discretion is 
limited, as the judge must consider the evidence and comparable decisions of other courts. In 
LɈLJ[��[OL�L]PKLUJL�HUK�[OVZL�KLJPZPVUZ�HJ[�[V�KLÄUL�H�¸YHUNL¹�VM�WVZZPISL�YLZ\S[Z��/H]PUN�PU�
TPUK�[OL�WHY[PJ\SHY�MHJ[Z�VM�[OL�JHZL�ILMVYL�OPT�VY�OLY��[OL�Q\KNL�T\Z[�THRL�H�KLJPZPVU�YLÅLJ[PUN�
the facts that is consistent with decisions in the other cases in the range, and pronounce 
judgment accordingly.
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The important thing to understand from these examples is that the solution chosen by 
mediating parties need not accord with any of the possible legal answers to the problem, so 
the range of solutions available to them is much broader than that available to a trial judge 
dealing with the same situation.

What do these examples say about power?

:VTL�YLHKLYZ�TH`�ÄUK�P[�H�SP[[SL�TPUK�ILUKPUN�[V�YLHSPaL�[OH[�[OL�WHY[PLZ�PU�IV[O�VM�[OL�JHZLZ�
discussed above have more power with respect to disposition of their cases than a judge. In 
fact, that is true of the parties in every civil and commercial case, and there are good reasons 
for it.
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When acting together, mediating parties always have more power than a judge: A judge is 
appointed to act in civil disputes, with powers that are limited to ensure that they do not 
PUMYPUNL�HU`�M\Y[OLY�VU�[OL�YPNO[Z�VM�WYP]H[L�JP[PaLUZ�[OHU�ULJLZZHY`�MVY�OPT�VY�OLY�[V�KV�[OL�
job for which he or she was appointed. By comparison, mediating parties are free individuals 
PU]VS]LK�PU�OHUKSPUN�[OLPY�V^U�WLYZVUHS�HɈHPYZ�HZ�[OL`�SPRL��HUK�HZ�P[�PZ�[OLPY�YPNO[�[V�KV��
provided they are acting lawfully. Viewed from this perspective, it makes sense that the parties 
^V\SK�OH]L�TVYL�WV^LY�^P[O�YLZWLJ[�[V�[OLPY�HɈHPYZ�[OHU�^V\SK�H�Q\KNL�

/LYL�HYL�[OYLL�ZPTWSL�ZJLUHYPVZ�PU�^OPJO�[OL�WHY[PLZ�H[�H�TLKPH[PVU�JV\SK�KLJPKL�[V�ZVS]L�[OLPY�
problem by means of remedies with respect to which a judge has no power.

Apology Mediating parties can decide to resolve their dispute by the delivery of 
\UPSH[LYHS�VY�T\[\HS�HWVSVNPLZ��(�Q\KNL�JHUUV[�VYKLY�H�WHY[`�[V�HWVSVNPaL�

Walk Away There is no legal requirement that anything be done to address the issues 
in the case, if the parties don’t wish to do so. Mediating parties can 
decide to resolve their dispute by simply walking away, with no exchange 
VM�TVUL`�VY�V[OLY�]HS\L!�JVUZPKLYH[PVU�MVY�H�^HSR�H^H`�KLHS�PZ�[OL�T\[\HS�
exchange of the parties’ “walking”. A judge cannot stop the parties if 
they decide to walk away.

Charitable Exchange In mediation circles, the story is told of a case in which two parties 
began to get on so well during a mediation that they decided to end their 
dispute without resolving it – they agreed, instead, to abandon the case 
and that each of them would honour the new peace between them by 
giving a substantial gift of money to a charity chosen by the other. Such 
a result is a matter of private contract between the parties; a judge could 
not order this resolution.

What about certainty?

If parties have the power to settle, early and economically, why do so many spend so 
much time and money pursuing litigation instead?

The most common reason is that at least one of the parties believes that there is a correct 
answer to the problem and that they are the party that will get that answer in a trial win, if they 
persevere.

That belief is illusory. There is no one “correct” answer. As demonstrated by the cases 
discussed at the start of this article, there is a range of many possible answers in every case, 
any of which can be acted upon by the parties, but only some of which are open to a trial 
judge. A legal answer is certainly a possible answer, but it never becomes “the correct answer” 
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– even if it is the answer pronounced in judgment at a trial, it can still be changed by the 
parties, if they act jointly to change it.

In any event, the dispute belongs to the parties: if it is their settlement agreement that resolves 
it, who is to say that the value they put on their case is any less “correct” than a trial judge’s 
answer?

(UK�[OLYL�PZ�UV�JLY[HPU[`�PU�[OL�SP[PNH[PVU�WYVJLZZ�P[ZLSM��0[�PZ�^LSS�LZ[HISPZOLK�[OH[�[YPHS�YLZ\S[Z�HYL�
\UJLY[HPU��;OLYL�HYL�KLJPZPVUZ�PU�^OPJO�[OL�JV\Y[Z�HJRUV^SLKNL�[OH[�KPɈLYLU[�Q\KNLZ��^VYRPUN�
^P[O�[OL�ZHTL�MHJ[Z�HUK�SH �̂�JHU�LUK�\W�^P[O�KPɈLYLU[�YLZ\S[Z�¶�HUK�[OH[�[OL�KPɈLYLUJLZ�
between those results do not mean that there has been any error or negligence on the part 
VM�HU`�VM�[OL�Q\KNLZ��;OPZ�ZP[\H[PVU�JHU�HYPZL�ILJH\ZL�Q\KNLZ�YLHJO�KPɈLYLU[�I\[�YLHZVUHISL�
JVUJS\ZPVUZ�VU�[OL�L]PKLUJL��VY�HWWS`�[OL�SH^�KPɈLYLU[S �̀�I\[�UV[�PUJVYYLJ[S �̀�PU�YLHJOPUN�
Q\KNTLU[��;OPZ�VIZLY]H[PVU�HWWSPLZ�UV[�VUS`�[V�Q\KNLZ�^OV�YLHJO�KPɈLYLU[�ÄN\YLZ�PU�[OL�YHUNL�
of possible values of a claim, but also to the situation in which they reach opposite results – 
that is, where the trial decision of one judge is positive for the claimant and judgment granted, 
while the trial decision of another is negative and the case is dismissed. In this scenario the 
ZHTL�Y\SL�HWWSPLZ��UHTLS �̀�[OH[�[OL�KPɈLYLUJL�IL[^LLU�[OLT�KVLZ�UV[�TLHU�[OH[�LP[OLY�VM�[OL�
judges was mistaken or negligent, or that either one of the decisions is necessarily “wrong”.

Legal practice bears out the fact that there is no certainty in litigation. Mindful of the 
complexity, and the number of contingencies and wild cards that can present at a trial, 
knowledgeable counsel do not give an opinion with respect to success in terms of one certain 
answer, but rather in terms of ranges of value or “odds”, like those given in games of chance.

As for the parties, when a party talks about his own case with certainty – of having a strong 
case and winning at trial – it is an expression of defensiveness, wishful thinking or, perhaps, 
egoism, but not of certainty: contrary to what the party may believe, no one can have such 
certainty. Nevertheless, participants often adopt the idea that there is one correct answer as 
they litigate. This is not only mistaken, but counterproductive, because this belief tends to limit 
the thinking of the party who adopts it, shrinking perspectives on the case, blinding him or her 
to the existence of the other available solutions and driving the parties’ bargaining positions 
apart. The concern I raise here is not a legal concern, but a process concern relating to 
mediation itself, because a mediation can be derailed or defeated by such thinking.

About Compromise:

As a mediator, one of the things I hear most often is “I don’t want to compromise.” When I ask 
the party for his or her reason for saying that, I invariably get an answer like “I shouldn’t have 
to compromise, I did nothing wrong”. That is not the question. At a trial, no one is going to 
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ask that party whether or not he or she did something wrong. Their opinion in that respect is 
irrelevant. The issues between the parties will be decided by a judge on principles of law which 
the parties may not know or understand and which are not personal to them, in a process they 
^PSS�WYVIHIS`�ÄUK�JVUM\ZPUN�

The issue of compromise is more subtle than that. Apart from the competing merits of the 
case exerting pressure towards higher or lower values, there are other forces at work with 
YLZWLJ[�[V�JVTWYVTPZL��TVZ[�VM�^OPJO�ÅV^�MYVT�V[OLY�SPML�L]LU[Z�HUK�[OL�WHZZHNL�VM�[PTL��
Once mediation is being undertaken, circumstances are not as they were when the dispute 
arose. The parties are now locked in a melodrama they didn’t foresee or want, legal costs 
HYL�ILPUN�PUJ\YYLK��LNVZ�HYL�PU�ÅHTL�HUK�UV�VUL�^HU[Z�[V�IL�^YVUN��0U�HKKP[PVU�[V�Ä_PUN�[OL�
VYPNPUHS�KPZW\[L�[OL`�^LYL�PU��[OL�WHY[PLZ�UV^�ÄUK�[OLTZLS]LZ�PU�[OL�TLZZ�VM�L_WLUZL�HUK�
VIM\ZJH[PVU�[OH[�PZ�SP[PNH[PVU��HUK�T\Z[�ÄUK�H�^H`�[V�Ä_�[OH[��[VV��0[�PZ�H�ZLWHYH[L�WYVISLT��HUK�P[�
complicates the original problem.

In order to extricate themselves from this situation, the parties may experience a new interest 
PU�JVTWYVTPZL��/\THU�UH[\YL�HUK�L_WLYPLUJL�HYL�Z\JO�[OH[�WHY[PLZ�[`WPJHSS`�YLJVNUPaL�[OH[�H�
settlement is going to necessitate compromise. The opposing party may not know the reason 
for a compromise in settlement, but that doesn’t mean there isn’t one. As a mediator, I am 
often privileged to know what is driving a party’s willingness to compromise. So, for example, 
why would a party agree to a settlement that provides for payment of less than the whole of 
[OL�KLI[�JSHPTLK&�;OLZL�HYL�ZVTL�WVZZPISL�L_WSHUH[PVUZ�¶�[OL�ÄYZ[���HYL�[OL�TVZ[�JVTTVU�
reasons for compromise:

�� [OL�JVTWYVTPZL�YLÅLJ[Z�[OL�WHY[`»Z�ILSPLM�[OH[��IHZLK�VU�OPZ�VY�OLY�V^U�LZ[PTH[L�VM�[OL�
odds of success at a trial, the case is worth less than the debt claimed;

�� [OL�HTV\U[�JSHPTLK�^HZ�PUÅH[LK�[V�ILNPU�^P[O��^OPJO�PZ�H�JVTTVU�^H`�VM�[Y`PUN�[V�I\SS`�
HU�VWWVZPUN�WHY[`�PU[V�ZL[[SLTLU[��(�JVTWYVTPZL�[V�ZL[[SL�H[�H�SV^LY�ÄN\YL�^V\SK�YLÅLJ[�
H�YLHSPZ[PJ�]HS\H[PVU�VM�[OL�JHZL�HM[LY�JVYYLJ[PVU�MVY�[OH[�PUÅH[PVU"

�� JVZ[Z�JHU�IL�H�IPN�TV[P]H[VY�MVY�JVTWYVTPZL!�H�WHY[`�TH`�ZL[[SL�PU�VYKLY�[V�LSPTPUH[L�
further litigation expenses of their own, such as the ongoing fees of litigation counsel, the 
fees of expert witnesses who will not now testify, etc. A party may also settle in order to 
avoid any possible liability for the other side’s costs, or both;

�� H�WHY[`�TH`�JVTWYVTPZL�PU�VYKLY�[V�OH]L�[OL�JLY[HPU[`�VM�H�ZL[[SLTLU[��^OPJO�[LYTPUH[LZ�
the risks of trial and any undesirable results that could occur there;

�� [OL�WHY[PLZ�OH]L�JVTL�[V�YLHSPaL�[OH[�[OLYL�PZ�UV�LJVUVT`�PU�[OLPY�X\HYYLS�¶�[OL�JVZ[Z�[OL`�
HYL�WH`PUN�[V�ÄNO[�^PSS�WYVIHIS`�HTV\U[�[V�HSS�VY�TVZ[�VM�[OL�]HS\L�[OL`�HYL�ÄNO[PUN�HIV\[�
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/LYL�HYL�ZVTL�TVYL�\U\Z\HS�L_WSHUH[PVUZ�MVY�JVTWYVTPZL!

�� H�JVTWYVTPZL�TH`�YLÅLJ[�[OL�WHY[`»Z�L_WSPJP[�VY�PTWSPJP[�HJRUV^SLKNTLU[�[OH[�OL�VY�ZOL�PZ�
partly at fault for the problem, an acknowledgement that may be based on legal analysis, 
VY�TH`�YLÅLJ[�H�TVYL�WLYZVUHS�ILSPLM"

�� H�WHY[`�TH`�JVTWYVTPZL�HUK�ZL[[SL�[V�ZLJ\YL�HU�LHYS`�LUK�[V�H�JHZL�ILJH\ZL�P[Z�L_PZ[LUJL�
PZ�JH\ZPUN�ÄUHUJPUN�KPɉJ\S[PLZ��VY�PZ�PTWLKPUN�[OL�JVTWSL[PVU�VM�HU�PTWVY[HU[�WLUKPUN�
transaction;

�� H�WHY[`�TH`�JVTWYVTPZL�HUK�ZL[[SL�ILJH\ZL�VM�ZLUZP[P]P[`�[V�HK]LYZL�VWPUPVU�[OH[�OHZ�
HYPZLU�HYV\UK�[OL�JHZL��PUJS\KPUN�KPZZPKLU[�]VPJLZ�^P[OPU�HU�VYNHUPaH[PVU�VM�^OPJO�[OL`�HYL�
a part,

�� WLLY�WYLZZ\YL�PU�[OL�PUK\Z[Y �̀�JYP[PJPZTZ�I`�[OL�TLKPH�VY�HK]LYZL�W\ISPJ�VWPUPVU"

�� H�WHY[`�TH`�JVTWYVTPZL�HUK�ZL[[SL�V\[�VM�Z`TWH[O`�MVY�[OL�JPYJ\TZ[HUJLZ�VM�[OL�V[OLY�
WHY[ �̀�^OLYL�[OLYL�PZ�OHYKZOPW��MVY�L_HTWSL���^P[O�VY�^P[OV\[�L_WYLZZ�HJRUV^SLKNTLU[�VM�
that hardship;

�� H�WHY[`�TH`�JVTWYVTPZL�HUK�ZL[[SL�ILJH\ZL�HU�HNYLLTLU[�YLHJOLK�PU�TLKPH[PVU�PZ�WYP]H[L�
HUK�JVUÄKLU[PHS��^OPJO�[OL�WHY[`�WYLMLYZ�V]LY�OH]PUN�[OL�YLZ\S[�VM�[OL�SP[PNH[PVU�ILPUN�H�
matter of public record as would be the case if judgment were pronounced after a trial;

�� H�WHY[`�TH`�JVTWYVTPZL�HUK�ZL[[SL�ILJH\ZL�OL�VY�ZOL�ILSPL]LZ�[OL�VWWVZPUN�WHY[`�^PSS�
voluntarily pay a settlement debt negotiated between them, but may resent any judgment 
pronounced against him or her and act to delay or defeat collection of a judgment debt if 
the case goes to trial;

�� SPML�L]LU[Z�[LUK�[V�JHZ[�[OL�PTWVY[HUJL�VM�SP[PNH[PVU�PZZ\LZ�PU[V�UL^�SPNO[��>OL[OLY�[OL`�
are positive (marriage, birth of a child), or negative (death of a close one, divorce, serious 
illness), life events can prompt reassessment of the value of matters in litigation and the 
compromises that might be acceptable to end it.

In any of these situations, a party experiencing such circumstances may decide to keep them 
JVUÄKLU[PHS��I\[�[OL`�HYL�Z[PSS�[OLYL��ZOHWPUN�OPZ�VY�OLY�JOVPJLZ�HUK�JVUK\J[�PU�[OL�IHJRNYV\UK��
This is why I think it is always worthwhile to pursue settlement opportunities – things have 
changed since the dispute originally arose; you probably don’t know what is now motivating the 
other party, and they probably don’t know what is motivating you. You might get a surprise... I 
have seen many surprises.

Non-Monetary Settlement:

The situations discussed at the start of this article related to money – the awarding of money by 
a court and settlement for money by mediating parties. But resolution based on money is only 
part of the array of possibilities available to solve disputes. Mediating parties are never limited 
to settlement based on the payment of money – they may also resolve their case by means of a 
UVU�TVUL[HY`�ZL[[SLTLU[�
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When mediating parties are negotiating a settlement that is not based on money, they can use 
anything of value, provided they can agree upon the property that will be used and that the 
HZZL[�PZ�H]HPSHISL�¶�[OH[�PZ��[OH[�[P[SL�[V�[OL�HZZL[�JHU�IL�THKL�V\[��HUK�[OH[�[OLYL�PZ�Z\ɉJPLU[�
unencumbered value in the asset to make the deal possible.

The property used in their settlement may be property that is in dispute in the litigation, as long 
as the parties consent to that. On the other hand, the property used in their settlement need not 
be property that is in dispute in the litigation – it can be completely separate. It is for the parties 
to decide what consideration will be deployed in their bargain, and to decide on its value.

I have seen many cases in which property changed hands in settlement, including a valuable 
watch, a cottage property, a Maserati, an operating brew pub, a painting and a portfolio of stock 
options.

5VU�TVUL[HY`�ZL[[SLTLU[Z�O\NLS`�PUJYLHZL�[OL�U\TILY�VM�WVZZPIPSP[PLZ�MVY�[OL�WHY[PLZ�[V�YLZVS]L�
[OLPY�KPZW\[L��*VUZPKLYH[PVU�PU�H�UVU�TVUL[HY`�ZL[[SLTLU[�JHU�IL�¶

�� H�[HUNPISL�MVYT�VM�WYVWLY[ �̀�Z\JO�HZ�JOH[[LSZ�SPRL�[OVZL�SPZ[LK�HIV]L"

�� HU�PU[HUNPISL�MVYT�VM�WYVWLY[ �̀�Z\JO�HZ�H�J\Z[VTLY�SPZ[��WH[LU[�VY�JVW`YPNO["

�� H�JVTTP[TLU[�[V�KV�ZVTL[OPUN��Z\JO�HZ�I\PSKPUN�H�YL[HPUPUN�^HSS"

�� H�JVTTP[TLU[�[V�Z[VW�KVPUN�ZVTL[OPUN��Z\JO�HZ�JLHZPUN�[V�ISVJR�H�ÅV^�VM�^H[LY�VUL�OHZ�
been impeding;

�� H�[YHUZHJ[PVU��Z\JO�HZ�[OL�W\YJOHZL�HUK�ZHSL�VM�H�I\ZPULZZ�VY�ZOHYLZ�

With respect to transactions used to resolve a case – I have seen settlements in which one 
party bought out the other in a property or business, settlements in which the parties agreed 
to sell a property or business to a stranger in the marketplace and share the net proceeds, and 
settlements in which the parties decided simply to liquidate the business they were quarrelling 
over and move on.

5V[L��[VV��[OH[�[OL�WYVWLY[`�[OH[�^PSS�IL�KLWSV`LK�PU�[OL�UVU�TVUL[HY`�ZL[[SLTLU[�JHU�IL�\ZLK�[V�
facilitate the transaction in two ways – by using it in specie, as the actual thing to change hands 
in the settlement, or by using it as security to support a deal on other terms.

The law as to a Court’s jurisdiction over property that is not money is complex, varying 
depending on what the property is. Generally, if the property is tangible and is the actual subject 
of the lawsuit, and relief is sought directly against it, the Court will have power to make orders 
directly against the property. Thus –
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Power against property:

0M�H�WSHPU[PɈ�Z\LZ�[V�YLJV]LY�WVZZLZZPVU�VM�H�[YHJ[VY�[YHPSLY��HUK�PZ�HISL�[V�WYV]L�[OH[�OL�VY�
she is the owner, and that the defendant is holding it unlawfully, the Court will have the 
WV^LY�[V�VYKLY�[OL�YL[\YU�VM�[OL�]LOPJSL�[V�[OL�WSHPU[PɈ�

 /V^L]LY��[OL�*V\Y[�JHUUV[�Z\IZ[P[\[L�H�KPɈLYLU[�WYVWLY[`�PU�P[Z�Q\KNTLU[!

3L[�\Z�ZH`�[OH[�[OL�KLMLUKHU[�JVU]LY[LK�[OL�[YHJ[VY�[YHPSLY�HUK�ZVSK�P[�[V�H�[OPYK�WHY[`�SVJH[LK�
PU�*OPUH��(ZZ\TL��HSZV��[OH[�[OL�KLMLUKHU[�OHZ�H�ZLJVUK�[YHJ[VY�[YHPSLY�[OH[�PZ�]PY[\HSS`�
PKLU[PJHS�[V�[OL�ÄYZ[��;OL�[YPHS�Q\KNL�KVLZ�UV[�OH]L�WV^LY�[V�VYKLY�[OH[�[OL�ZLJVUK�[YHJ[VY�
[YHPSLY�IL�Z\IZ[P[\[LK�MVY�[OL�ÄYZ[�PU�H�Q\KNTLU[�PU�MH]V\Y�VM�[OL�WSHPU[PɈ�¶�[OV\NO�[OL�WHY[PLZ�
could agree to make that substitution if they chose.

Powers In breach of contract cases:

;OPZ�L_HTWSL�YLSH[LZ�[V�H�JVU[YHJ[\HS�WYV]PZPVU�^OPJO�PZ�[OL�Z\IQLJ[�VM�[OL�SP[PNH[PVU�¶�H�I\`�
sell agreement, also known as a “shotgun” clause. Many shareholders’ agreements include 
Z\JO�JSH\ZLZ��^OPJO�HYL�KLZPNULK�[V�KLHS�^P[O�KPZW\[LZ�I`�LɈLJ[P]LS`�MVYJPUN�VUL�WHY[`�V\[��
-VY�L_HTWSL��Z\JO�H�JSH\ZL�TPNO[�WYV]PKL�[OH[�H�WHY[`�JHU�VɈLY�[V�ZLSS�OPZ�VY�OLY�PU[LYLZ[�
in their business to the other at a named price, but he or she will be obliged to buy the 
PU[LYLZ[�VM�[OL�V[OLY�WHY[`�H[�[OH[�ZHTL�WYPJL�PM�[OL�VɈLY�[V�ZLSS�PZ�UV[�HJJLW[LK�

 ;OL�*V\Y[�JHUUV[�YL�^YP[L�[LYTZ�VM�[OL�JVU[YHJ[!

Depending on the facts of the case, a court may declare the clause void, or could enforce 
it by ordering performance in accordance with its terms, but the court has no power to 
JOHUNL�[OL�JSH\ZL�I`�YL�^YP[PUN�P[Z�[LYTZ�

 The parties to a mediation relating to the clause can do much more than that:

-VY�L_HTWSL��[OL�WHY[PLZ�JV\SK�HNYLL�[V�TVKPM`�[OL�I\`�ZLSS�TLJOHUPZT�PU�[OLPY�HNYLLTLU[�
by devising a sale process that is open to other bidders, or they could agree that the 
I\`�ZLSS�TLJOHUPZT�^PSS�HWWS`�[V�HZZL[Z�[OH[�^V\SK�UV[�V[OLY^PZL�IL�PUJS\KLK��5LP[OLY�VM�
[OLZL�]HYPH[PVUZ�VM�[OL�I\`�ZLSS�TLJOHUPZT�JV\SK�IL�VYKLYLK�I`�H�Q\KNL�HZ�WHY[�VM�H�[YPHS�
judgment. They are creative and practical, but they are not “legal” in that they are not 
remedies provided by law.   

The Court can’t include in a judgment an order requiring the posting of security for 
performance of an obligation under that judgment:

Even where a trial judge believes that the defendant against whom a judgment is being 
pronounced is a collection risk, and even where there has been evidence in the case that 
the defendant has other assets that could support the judgment debt, the trial judge has no 
WV^LY�[V�THRL�Z\JO�HU�VYKLY��;OL�WHY[PLZ��VU�[OL�V[OLY�OHUK��TH`�Z^LL[LU�HU`�VɈLY�PU�WSH`�
between them by adding a provision for security.
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The Court cannot pronounce a judgment binding on third parties; but parties may settle their 
dispute by an agreement that includes a third party;

-YVT�[PTL�[V�[PTL�VUL�ÄUKZ�ÅP[[PUN�HYV\UK�[OL�LKNLZ�VM�H�JHZL�H�UVU�WHY[`�^OV�PZ�]LY`�
actively interested in it. Because he or she is not a party to the case, the court cannot 
pronounce judgment against such a person even if it is shown that he or she is involved in 
the dispute, but on a settlement basis, motivated by relationship to one of the parties or 
some other such factor, this third party may be moved to deal directly with the parties and 
may join in their settlement agreement.

*

0U�JVUJS\ZPVU��[V�PSS\Z[YH[L�T`�WVPU[�HIV\[�UVU�TVUL[HY`�ZL[[SLTLU[�VɈLYZ��0�OH]L�TVKPÄLK�
ÄN\YL���MYVT�WHNL���VM�[OPZ�WHWLY�[V�ZOV^�[OL�T`YPHK�WVZZPIPSP[PLZ�H]HPSHISL!

I hope that this paper represents a useful start and that you will turn your mind to some of the 
ideas outlined here.
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I’d like to close this article with some notes to counsel. I know you will appreciate that 
YLWYLZLU[PUN�H�JHZL�VU�VUL�VM�[OL�NYV\UKZ�V\[SPULK�PU�[OPZ�HY[PJSL�PZ�JVTWSL[LS`�KPɈLYLU[�MYVT�
representationon what are conventionally considered to be the legal merits and possible 
ZVS\[PVUZ�H[�SH �̂�;OLYL�PZ�H�YPZR�[OH[�[OL�ÄYZ[�TLKPH[PVU�H[[LUKHUJL�^PSS�IL�H�^HZO�V\[��ILJH\ZL�
[OL�WHY[PLZ�^PSS�OH]L�WYLWHYLK�HUK�H[[LUKLK�VU�KPɈLYLU[�NYV\UKZ��;OH[�PZ�^HZ[LM\S�HUK�
expensive.

My recommendation is that you should be prepared for this alternate approach if you are 
serious about it. Bring to the session relevant title paper, security agreements, valuations 
and so on, so the real work can be done in the session. Consider bringing an expert who 
can facilitate any business the parties are able to do – an accountant or real estate agent, 
perhaps. In one of my mediations, the case was settled on the basis of a purchase and sale 
of a business amongst the parties: one of the lawyers had thought to bring a solicitor to 
the session. Working in collaboration with counsel, that solicitor was able to prepare all the 
ULJLZZHY`�KVJ\TLU[H[PVU�PU�[OL�ZLZZPVU��HUK�HSS�[OL�I\ZPULZZ�ÅV^PUN�MYVT�[OL�ZL[[SLTLU[�^HZ�
completed that day.

Of course, the fairest and most useful thing would be to make your disclosure about this option 
to opposing counsel ahead of the mediation session. This requires some initiative in launching 
[OL�ULJLZZHY`�KPZJ\ZZPVUZ��HUK�JHU�IL�KPɉJ\S[��4`�ILZ[�HK]PJL�HIV\[�[OPZ�KPSLTTH�PZ��PM�`V\Y�
idea is an appropriate solution, addressing the real concerns of the parties fairly in all the 
circumstances of the case, then disclosure shouldn’t do any harm.
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